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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, BRIEF OF APPELLANT 
PLAINTIFF/APPELLEE, 
VS, CASE NO. 20010907-CA 
PRIORITY 2 
KEITH ROY BLACK, 
DEFENDANT/APPELLANT. 
BRIEF OF APPELLANT 
STATEMENT OF JURISDICTION 
This is an appeal from a final judgment of conviction in the 
Third Judicial District Court of Salt Lake County, Utah, before the 
Honorable Paul A. Maughan, entered on the 14th day of September, 2001, 
of Criminal Non-Support a third degree felony. 
The Court of Appeals has jurisdiction over this appeal by virtue 
of Rule 3(a) of the Utah Rules of Appellate Procedure. 
This court has jurisdiction pursuant to Utah Code Annotated 78-
2a-2 (2) (f) (1953 as amended) . 
STATEMENT OF ISSUES ON APPEAL 
1. Did the trial court unlawfully shifts the burden of proof to 
the defendant/appellant. 
2. Was the allowance of the filing of a Second Amended 
Information on the day of trial prejudicial or otherwise improper. 
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3. Did the State fail to meet its burden because it introduced no 
evidence concerning defendant's/appellant's burden of proof. 
4. Did the State fail to meet its burden because the proof did 
not meet the charges of the Second Amended Information. 
STANDARD OF REVIEW 
The trial court's factual findings are subject to a standard of 
review of correctness as to what standard of proof (Bunch vs. 
Engelhorn, 906 P.2d (Ut. App 1995) and legal conclusions that are 
subject to correction of error (State ex rel. RNJ, 908 P.2d 345 ( Ut. 
Ct. App.). 
TABLE OF CASES AND STATUTES, ORDINANCES AND CONSTITUTIONAL 
PROVISIONS WHICH ARE DETERMINATIVE 
U.C.A. 30-4a-l Utah Constitution 
U.C.A. 30-1-4.5 United States Constitution 
Utah Code of Criminal Procedures 
State vs. Starks, 627 P.2d 88 (Ut. 1981) 
State vs. Hill, 727 P.2d 221 (Ut. 1986) 
State vs. Sorensen, 758 P.2d 446 (Ut. Ct. App. 1988 
State vs. Tebbs, 766 P.2d 775 App. 1990 
State vs. Martinez. 14 P.3d 114 
State vs. Elllifritz, 835 P.2d 170 (Ut. App. 1992) 
STATEMENT OF FACTS 
The defendant /appellant was charged with criminal non-support in 
a Second Amended Information with having made only three payments on 
his child support obligation from January 1, 1998, to November 26, 
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1999. The defendant/appellant had made fairly regular child support 
payments in the past. 
The testimony from the defendant/appellant and his wife was that 
his income dropped significantly n the year 1998 ($8,177.00) and 
further, in 1999 to a minus $2,000.00 and in 2000 to $189.00. The 
defendant/appellant testified that diabetes and a heart condition and 
the organization of his new business did not allow him enough money to 
pay his support obligation. 
STATEMENT OF THE CASE 
The defendant/appellant was convicted of criminal non-support on 
the 21st day of June, 2001. The defendant/appellant moved the Court for 
a new trial on the 21st day of June, 2001, which was denied by the 
trial court on the 14th day of September, 2001. 
SUMMARY OF ARGUMENTS 
1. The defendant/appellant and his wife testified that the 
defendant/appellant was diagnosed with diabetes and a heart condition 
that impaired his ability to conduct his new business and the 
defendant/appellant urges that this is enough evidence to raise the 
defense and that the defendant/appellant does need to present any 
further evidence and that he bears no further burden thereto. 
2. The filing of a Second Amended Information on the day of trial 
was improper in that it alleged a time period of 23 months instead of 
the statutorily mandated 24 months. 
3. The State presented no evidence concerning the 
defendant's/appellant's defense of inability to pay and failed to 
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overcome said defense. 
ARGUMENT 
BURDEN OF PROOF 
At the end of the trial the Court announced its reasoning 
concerning its findings regards to the burden of proof: (Trial 
transcript page 58 through 69 line 1 through 25) 
As I read the statute, there is an affirmative defense in this. I 
believe that when the affirmative defense raised in Section 76-7-
201 (5), that the burden then shifts to-to the defendant in order 
to establish the affirmative defense. The statute provides that 
voluntary unemployment or under-employment does not give rise to 
that defense. 
I'm not persuaded that the defendant has carried the burden in 
this case. He's said that he's sick, he's been in the hospital 
two days in 1994, but as the prosecution indicated, we're-we have 
nothing but self-serving statements. 
We do have income tax returns but I-but I don't believe, Mr. 
Bucher, that you've overcome this burden of under-employment or 
alternative employment or even establishing a medical condition 
during the time charged in the Information. 
The defendant alleges that this is a misreading of the criminal 
non-support statute and a misapplication of the burden of proof in 
criminal trials. That the burden of proof may not ever rest with a 
criminal defendant is fundamental and is protected by the fifth and 
the fourteenth amendment to the United States Constitution. State vs 
Sorenson, 7P 758 P:2d 466 (Ut. App. 1988). 
In Sorenson, the Court held that the shift of burden to a 
defendant to explain an element is violation of the Constitution. This 
is true of a so-called ''affirmative defense" 
Once a defendant puts into issue an affirmative defense, the 
burden then is on the prosecution to prove the absence of the defense 
beyond a reasonable doubt. There is no burden for the defendant to 
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carry State vs Starks, 627 P.2d 88 at 92 (Utah 1981) and State vs 
Torres, 619 P.2d at 695. These cases are cited with approval in State 
vs. Hill, 727 P.2d 221 (Utah 1986). 
The Supreme Court of Utah in 1992 has held that there is a long 
line of cases imposing on the State the burden to disprove the 
existence of an affirmative defense beyond a reasonable doubt, once 
the defendant has produced some evidence of the defense. State vs 
Wood, 648 P.2d 71, at 82 n.7 (Utah 1982). 
In State vs Tebbs, 766 P.2d 775, 779 (Ut. App. 1990),the Court 
held that if defendant produces some evidence that he received no 
commission, thus properly raising the issue, the burden of proof must 
be and remain with the prosecution that the defendant did in fact 
receive a commission. 
The State must prove the absence of an affirmative defense beyond 
a reasonable doubt and the defendant has no burden in regard to 
affirmative defense State vs Martinez, 14 P.3d 114 (Ut. App. 2000). 
A defendant must only raise an affirmative defense-he needs not 
even prove the defense-bu a mere preponderance. State vs Moritzskv, 
111 P.2d 688, 691 n2 (Ut. App. 1989) State vs Garcia, 19 P.3d 1123 
(Utah 2001) is in accord that even if only some evidence is presented 
on an affirmative defense then the burden is on the State to prove its 
absence beyond a reasonable doubt. 
The trial judge attempted to indicate on his reasoning at the 
Motion for New ^rial hearing as follows- (Sentencing Transcript pages 
12 through 14) . 
The Court: All right. Do you have any response, Mr. Bucher? 
Mr. Bucher: No. 
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The Court: All right. Let me -let me address your concerns, Mr. 
Bucher. I didn't require a shifting of the burden of proof to you 
or your client m this matter. 
I have reviewed the case that you cited, State v. Tebbs. I've 
also looked at State v. Swenson. Both of those cases state the 
position that you argued and I agree with that, and that is, that 
the burden of proof never shifts to the defendant. 
I've also looked at other cases that were not cited, State v. 
Haskin, which is a criminal matter. It states that an affirmative 
defense must be supported by some evidence. 
I asked you earlier in an earlier hearing if you thought you 
could rise the affirmative defense, any affirmative defense in a 
vacuum, just by merely throwing out-stating the words or in this 
case, stating a disease. 
State v. Lopez,is of more help. It says the party with the burden 
of going forward with a pleading an affirmative defense, has the 
burden-let me restate that. 
State v. Lopez, quoting: The party with the burden of pleading an 
affirmative defense has the burden of going forward wLth the 
evidence sufficient to raise the issue. Now, State v. Marshall, 
is in accord with that. 
As I looked at what I stated that you've cited m your 
memorandum, from the record apparently, you've stated, quote, As 
I read the statute, there is an affirmative defense in this. I 
believe that when the affirmative defense raised in Section 76-7-
205 (1), that the burden then shifts to the defendant in order to 
establish the affirmative defense. 
I believe that the language is in accord and it's almost verbatim 
with what is stated in State v. Lopez, that the party with the 
burden of pleading an affirmative defense has the burden of going 
forward with evidence sufficient to raise the issue. 
Then I continue from the record from the trial, quote: I am not 
persuaded that the defendant has carried the burden in this case. 
I don't believe, Mr. Bucher, that you have overcome this burden 
of under-employment or even established a medical condition. 
What I was saying is, I don't believe that there-I beLieve that 
there is a burden in establishing an affirmative defense, that it 
can't be raised in a vacuum, that it has to be raised in some 
contextual, factual framework. Absent that, it has not been 
sufficiently raised and not supported by evidence as the case law 
requires; therefore, the State is not under any burden to prove 
beyond a reasonable doubt or disprove beyond a reasonable doubt 
the affirmative defense if you didn't raise it. And I'm finding 
that you did not raise it at the time of trial. 
There was no evidence that—I think the State would concede that 
Mr. Black has diabetes, but that alone , in a vacuum, without a 
context, is not sufficient to raise an affirmative defense. 
As I stated in an earlier hearing, there are some people that are 
debilitated by diabetes, some die young , some live normal, 
heathy lives. And there is nothing in this case ti indicate what 
Mr. Black's status is, if there's a disability or not merely 
because he has the disease. 
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So, I find that you did not sufficiently raise an affirmative—that 
you didn't establish an affirmative defense supported by any evidence, 
However, the defendant presented the following evidence:(Trial 
Transcript page 12 lines 1 to 24) 
Q: In 1996, how much did you make? 
A: 21, 682.00 
Q: And in 1997, how much did you make? 
A: 20,659.00 
Q: Now, in 1996 and 1997, Mr. Black , were you- - were you 
current in you child support? 
A: Pretty much. 
Q: And -and during those years, did you make regular monthly 
payments of $200.00 a month towards your-your child support. 
A: Yes, I did. 
Q: In 1998, how much did you make? 
A: $8,177.00 
Q: In 1999, how much did you make? 
A: I believe it was a minus z,000.00 
Q: And in the year 2000? 
A: 189.00 
Q: Would you hand me a copy of they -are you -have you been 
reading form your tax returns? 
A: Yes, I have. 
Q: -for those years? 
A: Yes. I have. 
Q: And does that accurately reflect your income? 
A: Yes. It does. 
Further on, ( Page 13 line 22 to page 15 line 23) 
Q: (By Mr. Bucher) Now, are you suffering from any physical 
ailment? 
A: Yes, I am. 
Q: What is that? 
A: Diabetes. I was diagnosed with that in 1993, I believe. 
Q: D±d you suffer form that ailment prior to your diagnosis? 
A: I would imagine so, because I was having problems with it 
before I went in and was diagnosed. 
Q: Has the*-has your ailment worsened or lessened since 1994? 
A: It has worsened. 
Q: In the last few years, has your-has this ailment interfered 
with you work? 
A: Yes. It has. 
Q: Now, Mr. Black, did you work full time during the years 1993 
to 2000 at the occupation of a mortgage broker? 
A: Yes. I did. 
Q: But I noticed that your income for 1997 and 1996 is over 
$20,000.00 and the other incomes for the other periods is 
considerably less than that? 
A: Yes. 
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Q: Why is that? 
A: Well, when I started my business, I had costs that I had to 
-to pay for, so I -I didn't have the income base-I basically had 
the income to pay my costs of business and barely to live on and 
the market also has swung during that period of time, which makes 
a difference on how well business-how much business you can do. 
Q: I'm calling attention now to your-your-your-day-to-day 
activities. Would you describe how, if any, you physical ailment 
has interfered with your ability to carry on your trade or 
occupation as a mortgage broker? 
A: My medical condition makes it to that I'm tried, I get tired 
easy. And with the problems I've had with my foot, I haven't been 
able to work for a period of two months and it was an infection I 
had that the doctor said, you know, a normal person can heal in a 
week or two and it took, because of the diabetes took you know, a 
couple months heal. So, yes, it has affected my work. 
Q:Do you have any other physical ailments that interfere with 
your ability to work? 
A: Well, yes, I do. I was also diagnosed, I believe a year after 
my diabetes, with a-a vein on my heart that has potential 
blockage in it. I was told to stay away from stress-related 
situations and 
stressful work as well. 
Further on, ( Page 26 line 4 to 16) 
Q: You say you've been doing this job of yours since 1992, as a 
mortgage broker? 
A: Yes. I have. 
Q: What-what kind of physical demand does this job have on your 
body? 
A: A lot of stress. There's just a lot of stress related with-
with putting a loan together and -and jumping through hoops for 
mortgage companies and -and handling people. 
Q: Is there any physical stress involved? 
A: Well, the physical stress that I feel is I do have heart 
problem and I do get fatigued from time to time because of the 
stress that's -that's created there. 
Further on, (Page 32 lines 3 to 9) 
Q:Has Keith experienced any health problems since you've been 
married to him? 
A: Yes. He is trying to control his sugar level with his diet 
instead of medication because we can't afford the medication, so 
he had mood changes. Like, if he gets to much sugar, he becomes 
ornery, if he doesn't get enough sugar, it puts him to sleep. 
AMENDED INFORMATION 
In State vs Elllfritz, 835 P.2d 170 (Ut. App. 1992), the Court 
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held that an Information may be amended if two conditions ate met: (1) 
no additional or different offenses are charged and (2) the 
substantial rights of the defendant are not prejudiced. 
The defendant maintains that he was unfairly surprised by the 
Second Amended Information which made a real and substantial change. 
The Amendment was as follows: 
Count No. 1, CRIMINAL NON-SUPPORT, a Third Degree Felony, in Salt Lake 
County, State of Utah, on or about or between the 1st day of January, 
1998, and the 26th day of November, 1999, in violation of Title 76, 
Chapter 7, Section 201, Utah Code Annoted 1953, as amended, in that 
the defendant KEITH ROY BLACK, having committed the offense of 
criminal non-support in each of eighteen individual months within a 
twenty-four month period and whose total child support arrearage is in 
excess of $10,000.00, did, on or about or between the 1st day of 
January, 1998, and the 26th day of November, 1999, knowingly fail to 
provide for the support of his minor child, to wit: Heidi Laurie 
Black, said child being under the age of eighteen years and in needy 
circumstances, or would have been in needy circumstances but for the 
support received from a source other than the defendant, or on his 
behalf. 
This changed the Information's charging period form January 1, 
1998, to November 26, 1999,. The "new" parts are not new and have been 
known by the prosecution for the two years this case has been pending. 
The charge intentionally made on the very day of trial in order to 
surprise and take undue advantage of the defense. The proposition is 
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supported by the fact that for two days prior to trial, defenses 
counsel tried to call the prosecutor of this case and not once did he 
return the calls, over seven in number. 
STATE'S BURDEN OF PROOF 
3. THE STATE DID NOT MEET ITS BURDEN NOT ONLY BECAUSE IT FAILED 
TO PROVE THAT DEFENDANT'S AFFIRMATIVE DEFENSE WAS INVALID BUT THAT IT 
ALSO FAILED TO SHOW THAT THE ELEMENTS OF THE SECOND AMENDED 
INFORMATION WERE PRESENT. THE SECOND INFORMATION CHARGED THAT THE 
DEFENDANT COMMITTED THE OFFENSE IN EACH OF EIGHTEEN MONTHS WITHIN A 
TWENTY-FOUR MONTH PERIOD AND WHOSE TOTAL CHILD SUPPORT ARREARAGE IS IN 
EXCESS OF $10,000.00. THIS IS THE SAME USE OF THE CONJUNCTION "AND" 
THAT APPEARS IN THE SECOND AMENDED INFORMATION. HOWEVER, IT ONLY 
ALLEGES A 23 MONTH PERIOD. 
The government should be held to charges as alleged in the 
Amended Information and the Second Amended Information because it is 
the Information and not the statute which defines the charge. What is 
more persuasive however is that in response to the Motion for Bill of 
Particulars the plaintiff responded as follows on pages four and five 
of its response. 
In the case, the defendant satisfies both conditions of the 
statute for committing the offense of felony non-support. The 
defendant should have the right to rely on the charges as stated in 
the Amended Information and the Second Amended Information and the 
Bill of Particulars. The Court should not be allowed to change the 
charges at the trial and to put the defendant at his perils as to what 
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he must defend. 
CONCLUSION 
The defendant/appellant urges that the trial judge incorrectly 
shifted the burden of proof of the defense of inability to pay child 
support to the defendant/appellant. 
The defendant/appellant also urges that he sufficiently raised 
the defense by fife and his wife testifying as to the debating nature of 
his ailments. 
The defendant/appellant also urges that the State made no 
significant effort to rebut the defense of inability to pay and did 
not met its burden thereto. 
DATED this 14th day of February, 2002. 
Respectfully Submitted 
Jphn JK. Bucher 
Pkjz&cney for Defendant/Appellant 
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ADDENDUM 
12 
FILED DISTRICT COURT 
Third Judicial District 
ERIC D. PETERSEN #7424 
Assistant Attorney General 
MARK L. SHURTLEFF #4666 
Attorney General 
Attorneys for the Plaintiff 
160 East 300 South, Fifth Floor 
P.O. Box 140814 
Salt Lake City, Utah 84114-0814 
Telephone: (801)366-0199 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH, SALT LAKE DEPARTMENT 
STATE OF UTAH, 
Plaintiff, 
v. 
SENTENCING ORDER 
Criminal No. 991920150 FS 
KEITH ROY BLACK, 
Defendant. 
J Judge: PAUL G. MAUGHAN 
This matter came before the court for sentencing on September 14, 2001. The 
State of Utah was represented by Eric D. Petersen, Assistant Attorney General, and the 
defendant was present and represented by John Bucher. The defendant had 
previously been convicted at trial of the offense of Criminal Nonsupport, a third degree 
felony, pursuant to Utah Code Annotated Section 76-7-201 (1953, as amended). A 
Pr^-Sentence Investigation Report was prepared by the Department of Adult Probation 
and Parole. The court also heard sentencing recommendations from counsel. Based 
upon the defendant's conviction, and the recommendations from counsel and the Pre-
sentence Report, IT IS HEREBY ORDERED AS FOLLOWS: 
The defendant is sentenced to an indeterminate term of not to exceed five years 
at the Utah State Prison, and a five thousand dollar fine plus an 85% surcharge. The 
prison term and fine are suspended. The defendant is sentenced to a term of 365 days 
at the Salt Lake County Adult Detention Center. The total time suspended is 185 days. 
The defendant is to be committed immediately. The defendant will receive no credit for 
any time previously served in this case. The defendant will be placed on probation for 
36 months with the Department of Adult Probation and Parole. The terms of probation 
are as follows: 
1. The defendant is ordered to serve 180 days at the Salt Lake County Adult 
Detention Center. The defendant is not to be allowed the privilege of work release. If 
the Salt Lake County Adult Detention Center agrees, and if the Washington County jail 
agrees, the defendant may be transported to the Washington County Jail to serve the 
remainder of his jail sentence. 
2. The defendant is to pay victim restitution in the amount of $4,249.24 to 
Heather Black. The defendant will pay at least $150.00 per month to victim restitution. 
Payments will be made to the Office of Recovery Services at the following address: 
P.O. Box 45011, Salt Lake City, Utah 84145-0011. 
3. The defendant is to comply with all rules, regulations, and conditions required 
2 
by AP&P, and shall enter into, participate in, and complete any program, counseling, or 
treatment as directed by AP&P. 
4, The defendant will commit no further violations of law. 
DATED this 7^ day of (j Cjj 2001. 
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CERTIFICATE OF MAILING 
I hereby certify that 1 mailed a true and correct copy of the foregoing Order on Order 
to Show Cause, first class mail, postage prepaid, t h i s ^ ^ ^ day of September, 2001, to: 
John R. Bucher 
Attorney for Defendant 
1343 South 1100 East 
Salt LakelCity, Utah 84105 
f^^c^ 
I? ;; 
John R. Bucher, 0474 
Attorney for Defendant QJ nr>r f - n M .n 
1343 South 1100 East Ji ' J '<• :J!0 
Salt Lake City, Utah 84105 
Telephone (801) 487-5971 
Fax (801) 487-6696 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH, NOTICE OF APPEAL 
Plaintiff, 
vs. District Court Case No.991920150FS 
KEITH ROY BLACK 
Defendant. 
COMES NOW John R. Bucher, attorney for the above named defendant 
and hereby appeals that certain conviction of the defendant for 
criminal non-support, third degree felony, dated September 14, 
2001, before the Honorable Paul Maughan of the Third Judicial Court in 
Salt Lake City, Utah. 
This appeal is to the Utah Court of Appeals. 
Dated this 15th day of October, 2001. 
CERTIFICATE OF MAILING 
I hereby certify that I mailed\faxed a true and correct copy of the foregoing document on 
this 12th day of February, 2002, postage pre-paid to the following: 
Utah Office Of Attorney General 
Att: Appeals Section 
P.O. Box 140854 
Salt Lake City, Utah 84114 
Charlotte Stic 
Secretary for John R. Bucher 
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